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<Abstract>

Gift Tax due to Nonconsent Divorce and Division of
Property Agreement
- Supreme Court Decision 2016du58901 decided September, 2017 -

Park, Keun-Woong”

Korean Supreme Court - 2016du58901 - clarified whether it is lawful or
not to impose a Gift Tax on the basis of Substance over Form Rule of tax
law in connection with the issue of Property Division between couples
maintaining de Facto Marriage even after divorce.

The Supreme Court maintained the previous Judgement that the
Effectiveness of Nonconsent Divorce is in Principle valid, unless there are
exceptional Grounds. Therefore, as a Rule, it is assumed that the Division
of Property on a valid divorce is not subject to Gift Tax Imposition.
However in some cases - Division of Property is merely a means for
avoiding Taxes such as Inheritance Tax and Donation tax, which is so
excessive that it can not be said that division of such property is
reasonable and the substance has special circumstances worth gifts and
evaluation - Gift Tax may be imposed. But in such cases, only a Portion
exceeding a considerable extent may be subject to Gift Tax.

In light of the special Nature of Division of Property - Liquidation and

Dependency -, even if we make Judgments based on economic Realities,
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Division of Property should not be evaluated by Gift unless there are

Circumstances that have been done beyond a considerable Range.
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