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2R FAARA L] Bl oA A3 SR A) A (Permanent Court of Arbitration)

gl

* HEHR] & v WMsA

1) 4472] BAFA A AFFHe 7S A, B AT A 349 28, FF AAFHL <
1497 Gejet gk A7) ok Susan D. Franck, Empirically Evaluating Claims About
Investment Treaty Arbitration, 86 N.C. L. Rev. 1, 57-64 (2007).
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o R Aok ol thate] 5008 P, $¥ OB AW AmInpA
XS G FAE G EAAS) AFoehn 97 BHE A%
Aolx] 4 4 glrk2 o] WpgFA e Famsol 89 ARGl A 3
A9 EAFA ADCIS} i AL Bl B B FEo|

At

v ojE Fefo] ARdolE IAITAANA B I AA R Aol F&
AL Be A2 & 4kt AlFA, 53] 11 SollAx FasA Aol
A dlamoA Bed FASHClE $AH FPolges EAZE AAGt
7171 WZolth. AAlZ fFaz FAANAE B0l HHZ 25 Aot
ARE ZuE FAXA vdH=o] 248 dlo] A Y(District Court
of The Hague)oll 32 SAAAS] B4 HAE Tl 25 AV|sHy,
i e 20161 49 2090l SARHE S FHAske BAS URth o] ¥4
2ol a2 SAARAL mE, 53] oy I7llA AL T ARIE &
3 o] BT 22 FAAELS oblE 783 %K(the New York
Convention on the Recognition and Enforcement of Foreign Arbitral
Awards)oll Elftol friz A FARA ] U3 JPs 7 "
dlo] 1 AU FHAaAR st o] FABAY I A& 8T
A= Zb= Mo Aol HAZ] wWEolth

o w=Ee] e frai2: FAM 1 Ao thek E4lolch, 1A

=
e olslstr] ARt A=A F32 SAAIL BAH AAANE S &

2) o] ARQbelA EAAEE tl2]gt Shearman & Sterling & 32~ FAAAE ‘GA olgla £¢
Tk Yukos: Largest Arbitral Award Ever, Shearman & Sterling, http://www.shearman.com/en/
services/practices/international-arbitration/yukos-arbitral-award. (2018.3.31. &)

3) 22 TAARAL 20008 2HHEE] o]oX| Al e FIZ2x E O AFAREOIY FAAES B4
o} HR Atole] Zbgol IHR AL AIE F sholtt AESSHAY, frE2 FAARS T
3719 ME g2 FAAAERZ FAHEATE D Hulley Enterprises Limited (Cyprus) v. The Russian
Federation, ii) Yukos Universal Limited (Isle of Man) v. The Russian Federation, 123 iii)
Veteran Petroleum Limited (Cyprus) v. The Russian Federation.

4) ol AFsRAT, FEEFS AT 1504702 H7lellMe g F-2 I8 Futl glck
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Aae] Bo] FABAS] FU3th Yol BI 24T THWEA ofd
ofel -2 AVISHEALE AP HNEAL TE H, o] =HE B2 I
gste] ekl B ztol FAEABAC S PP Toks AWEA
of gk 2R o g AAFORM T vhelFiTh

2~ FAAY] HAEHES 2480 A 94l o] Abde] AAEA
i ] A 7S dwE Fart vk frass 199390 2lAloh tlEEE
o @z} ‘OAO Yukos Oil Company’ 2k o889 &7|de s AHHJY. 1
H 19953 A7) o] FoI XA Mikhail Khodorkovsky ¢ Aull#-&
oFFlaL o] F FEIHA At 2 HAloF YellA 7t E AFIIALE XPB]
kT ol¥l At whet AA~GA Aot obd tE w7F E4le] A
Frloluy FAAE AA| BolA Al HEAThS FAlel Khodorkovsky o] 7 oF
Holl A Fr22=9] AFEI L 3A A (accountability) = A =A|7]1Fol F
kAl HATE) 18d F 200395 E s 1Ay F1 gRe] 14
o] F3th A CEOYG Y KhodorkovskyE E$HeF AER] AELE AlZLS
2 ARG 'Al @ Soll ik FApEat 9 AlF2AE o] o R Al 270

5) Cody Olson, Enforcement of International Investment Arbitration Awards against the Russian
Federation, 22 Am. Rev. Int'l Arb. 711, 713 (2011).

6) Id

7) Dmitry Gololobov, The Yukos Money Laundering Case: A Never-Ending Story, 28 Mich. J. Intl
L. 711, 713 (2007).
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9 s £FIAZ RAAEY B So] FHL Fa) 2 @ v Bt
sl HThY eAlol BEE WA, T UiE BasAekel Y A
SRE A E A, AR, W8 A W Sl Holo] fmse] Aake @
aoll WZHITkI0 B ) @ Alo} Hrle] BHIAGY f 3Tt BeA of

2& dols 78 59 o] J adol Uitk

Aol &L BAob AR 2A R F2E 200610 YHFYAL e AR
AR B0l F71GEMA A= eH, 2007 o] FREE frEzhs 7]
ZAA7E H old EAEHA @Al HJTh12) Abeje] ZEA wiA
Atk delA e FE FRTE Eed] fFRaE O 293ketal it
A7H3) Khodorkovsky7} F812] A& ALA7] wiolets %
149 A= Khodorkovsky+= F&lo] H&-& AL #1F ofyz}, 1]
e =70l 71953 345 sk 2Alok tellA 4
Aot Q2o ARE AT o]FE F3lo] & A2 (A
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8) HAlo} AR 2003wt frEzollAl 73 2009 22l Algs FAXEIAT Id

9) Paul B. Stephan, 7axation and Expropriation—The Destruction of the Yukos Oil Empire, 35
Hous. J. Int'l L. 1, 19 (2013).

10) Yukos Universal Limited (Isle of Man) v. Russ., PCA Case No. AA 227, Interim Award on
Jurisdiction and Admissibility, (Nov. 30, 2009), https://www.italaw.com/sites/default/files/case
~documents/ita0910.pdf, at 13-18. (2018.3.31. &A})

11) Gololobov, supra note 7, at 714.

12) Olson, supra note 5, at 714.

13) Id.; Stephan, supra note 9.

14) Alex M. Niebruegge, Provisional Application of the Energy Charter Treaty: The Yukos
Arbitration and the Future Place of Provisional Application in International Law; 8 Chi. J. Intl
L. 355, 363 (2007).

15) Simon Shuster, Why a Win in a Dutch Court Is Making Viadimir Putin So Happy, Time (Apr.
21, 2016), http://time.com/4301475/russia—appeal—case-yukos—the-hague/.(2018.3.31. &A})

16) See Stephan, supra note 9, at 4 (“[alt the end of the day, Yukos ceased to exist as a legal
entity, a great energy empire ended up in government hands, and the Yukos shareholders
(many of whom were foreign portfolio investors, not oligarchs and their minions) received
nothing in return”).
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20061 F=20) vk o] % HAIoF el I FEmo] AhS iR oF
FEHAD T 20| a9 Aakell B M= B0l ML 2o AR

£ e s sh= dfje] FARES] wHEe] ALEJTID dAZ A AA
AA A2 Aoy FEAE HFOR 3 2Ao} FHe) 22t AL18)d
el Folv TAZE AZFENLH, o] =& FAIQ] 32 TAARL A
1T shdelt 28 AEE, o] =0 B e frEs FAARK 29
& FE HEEA0] o I7telA Al gt FE = o]ojA|aL JIHh19)
o] FE2 AR FollM & F32 FAANAS F oA = o= It
b aduts As AT, Het=e] ddold BAd so] 1 Ay e
HA= Qs FEFE o] 9 ol #F oA 71A o]E8F B AF-A ¢
o] =] wiZolt.

E

o

o] =& el B 3 AL F32229] a9 A3|AL 7] 371
A7V 232 F A A B4 (Permanent Court of Arbitration)ol A|4%F 3712] 4|
AIER, 201490 L& W] FAEAl 3/ HARSE SAAIH S E
2 71 fraie] E2 Aol ofn] AAHUY thAkzeRQl oA FAdzeF
(Energy Charter Treaty, ©l3} ‘ECT’)e]t}. ECT+ oluX] EofollA #7]A
A FES Fe7] f8l dagt AAE A7) st 1994 129l AA
AL 1998 49 o] F=E AP Q= TAF k0220 FAY7EA] 50707
= I7Feol 7HIE 7P AR gARE FAR otk Azt A= o
A 7L 53 Ao B Y I7HEH oluA 59 ARE thslely

17) Id at 27.
) FEUEHY(Buropean Court of Human Rights) SA] #JAlo} Aol dPo7p FHAAFE S

(European Convention on Human Rights)S ¢8Fictn 43t

19) Yelena Burova, Round-Up of Investment Arbitrations Against CIS States: Recent
Developments, CIS Arbitration Forum (Mar. 21, 2017), http://www.cisarbitration.com/2017/03/
21/round-up-of-investment-arbitrations-against-cis—states—recent-developments.(2018.3.31. € #})

0) @A7HA F 470l ECTol AEatAY Adglen 1 W8-S 53] Bxpate] s Aol gl
o5, B4, 283 A &8 HFskaL Jrt The Energy Charter Treaty, http:/www.
energycharter.org/process/energy-charter-treaty-1994/energy—charter—treaty.(2018.3.31. @A)

21) Lena Serhan, Arbitration Unbound: How the Yukos Oil Decision Yields Uncertainty for
International Investment Arbitration, 95 Tex. L. Rev. 101, 103 (2016).
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t A F71E0) o|Esh AR o} BCTR olojzitk: AYE ek o
Aok ECTE AAsa gg2os Agal]2 gout iz s o
grom, F8 Aol e AFe f312 FAAAC] AZIE T2 20099
109 1820] 2428014 Assge). o) Aol f31z FAAAL] ofsh o

Rolgithe FA% Yok

2. frils FAAAS B A

200510l FrEZ FAAAL] FAAEL ECTOl 59 e SA=T w
2} YAoks dlE FASAE AR FAFQ HTHEL 2Alof A
7F B33k AlFoluy 20 g tidk FAPEAAES] ECT Al10.1%00
mel 2RSS BEAE TSI FHsAl tl$-H(fair and  equitable
treatment) 2]5-2} A|13%2] 4~&(expropriation) 54| 2JF-& EkItH= Slo]
ATE2 Elol] 7] Y AE Aihed EAZ AA F32 FAA
o] WAFof AEHo] U=AE Ao HJTk A F8-L ECT A A
Boll #g ABRD T BANAEAL, & FAF ol A3 =3I A6
9 A45E(1)-2 ofefie} 2o FAgstal Jlrkd

“Fach signatory agrees to apply this Treaty provisionally pending its
entry Into force for such signatory in accordance with Article 44, to the
extent that such provisional application Is not Iinconsistent with Its

constitution, laws or regulations.”

22) Patricia Nacimiento, 7he Energy Charter Treaty, in The Investment Treaty Arbitration Review
243, 244 (Bart Legum ed., 2017).

23) Russia’s withdrawal from the Energy Charter Treaty, Norton Rose Fulbright (Aug. 2009),
http://www.nortonrosefulbright.com/knowledge/publications/22691 /russias-withdrawal-from-the
-energy—charter—treaty. (2018.3.31. &A})

24) Yukos Universal Limited (Isle of Man) v. Russ., PCA Case No. AA 227, Final Award, (Jul. 18,
2014), https://www.italaw.com/sites/default/files/case-documents/italaw3279.pdf, at 30-32.(2018.
331 @A)

25) The Energy Charter (1994), art 45(1), 34 ILM 360, 409 (1995) (“ECT").
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Sl AFe e} o), a2 FAAAC] A FolEl 20094l A
o= ECTS] #4262 3tk Igels f32 FAA0] A% A48
AL, #Alote] AAH G A3 Aol o]n] o] Folzl EAf= ECT A52(3)0]
o3 W olFolE 3] ECTe| REE Wehy] wioltk2s) wehy fa
2 FANAEG TFe] 199032 2000 Afolo] o] £oj7 Aol B3 %
AN HAoke] Felsh Tl ECTe) ol fe} ne g whertn

ECT A26z%% & A= oh& A oF=xo] FAA}F Alole]] o] Yo
Z5-oll= 371 ool gelE A X3k, () AFxe] SuiHY, (i) ¥
=9] ghojo] M2 EANAHEA}, FL (i) JAFTASE T3l At st
I ok AN FAFAE "9HE Aole oAl FAIFEAREAEAANE
(International Centre for Settlement of Investment Disputes, ©]3} ICSID’)
£ 7% FA5A, UNCITRAL SA713S 283 dAI718E 53 TA(ad
hoc arbitration), & 2AEEE U394 (Stockholm Chamber of
Commerce)2] SAEAE T3l FPschar At Aok F32 FAARK
9] %ol UNCITRAL A3 283 dA7|HES 53 TAE 135

Ak

ddde SHE = AL dAle A A A= ECT Al46x2]
AT FARTR0 FAZ o2 Aok A5 ojv|=, ECT 7i7h <]
=% shfshds Fa O¥ 2350] 7 =7k AN, WE, 29a A8 &

26) Id. art 45(b)(3).

27) Olson, supra note 5, at 723.

28) ECT, supra note 25, art 26.

29) BlAlob= dA7EA] ICSID geofs nlE=sA] &dth

30) o] Aol A AAT AL thy =SS Fa. Pobd, FAuAARZKECT) e FA A 83
FAEAGGZAN T Fo] HUY Yukos TAHAY HAWAS FHoE; FYHE A
129%, HFE 2016; Peter C. Laidlaw, Provisional Application of the Energy Charter As Seen
in the Yukos Dispute, 52 Santa Clara. L. Rev. 655 (2012); Niebruegge, supra note 13; Borja
Alvarez Sanz, The Yukos Saga Reloaded: Further Developments in the Interplay Between
Domestic Legislations and Provisionally Applied Treaties, 49 N.Y.U. J. Intl L. & Pol. 587
(2017).
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=5tA] o= M9 HellA Z Alf=rso] I8 AW 23 AR AE
o= omjta FEAGD S 54F ECT x3e] 2lAoke] eyt
T8H FEs= AT Id 232 A8 o] oidgte FRelIuth
TAZ oz A A dHst, Ao HolX= 9] FAATL
EVIO} B WA =27 AR she Al7lshs BAE Hdo] opd SA%
5ol avew & W3 277t 43:] fith= Zlo] 2Afote] 29k 3ol
E1r ECT #l26z= #Alofe] WHE] oL ozl 242 8-2] thdo]
ofojM FAge ek 2ol & f‘a T flom, mebs o] FAAE
A TANARS E 277 fivk= AN

FU
rN

W fr32-0] BAAFEL AlbzoA e A A 80 Bel= ECTY
Zy zgo] ofygt ECTY W€ AAty =43tk ECTY Ade] Z+ =]
AHA HE 283 AT SEHA & ¢ ECT JAE A&t
Leolgh= Zlolth, & ECT AAE 3 A& 48§ skevt GE7 ddslof &

th= Zojth o] 49 =A=, Aot Fa5te XS S dRte 2
A7} ECT 1 Ao Qlth= A3} ECTY #4780 EapSo] Zasel=

]
SIS QAIE 4 SOl A CTS) AE WS w3 2 W B3
o] ool W WE TR FHEN FEVGE DA lomw
A%2E E3s] BCTe ua% AAZL A g5} A okE FETHE
FApolQT).

o tdetA FEstAd & S 948 & () ECT W8 dAE
shte] T Z a1 2 Alo}e] 64‘333} W 28 S TESEAE WA
A AL JRE AR ol T (‘all-ornothing) Z wpAof k= A
R (i) ECTe 23 shuetts &el® ol 2F 23bo] #Aote] AW
I W aga fAES FESREAE WAA AL ARE 0 B 2
7} 227F (‘piecemeal’) WA oF = FIHH o R Qofd 4 ok’

31) Interim Award, supra note 10, at 107-108.
32) Id at 109-110.
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2009 11€¢ 309 #ddH A48 FFHoHFe #g FHHA (Interim
Award on Jurisdiction and Admissibility)oll 4], A FE= ECT A462(1)
9] A FAAES] &5 ot A A Bolghs HEF AA o Aok
o AW, HE, 183l 8ol BlAlo Ui =l }laL, weks ECT
o Y& AA7 g2 8d = dEelInkd lﬂ’é}oq et Beto g o
7H HAAL, Bl RS AR T B350 A4S e o 2t
NME B FAAEC] 4R {2 Fhtol u,\/v\‘:} AAE A
AR BobollA gAjo AR PS5 FALE FLMAT|AL 7EX7F 2 A

A%a}y] e Baiom, ol#3 FES ECT A3z Slytolgta
S YFED o]of wa 2014 79 18Ye] Botel] BE A ZEA|H
;g o7 Ao} AR frze] BAREANA 379 ARES FA F 5009

2 E HdsloF drkal A A,

v A=l l Ao et FABAS APt &3 wE e
YA BAok= 2 SRS FAAQ] vdd =l A7 slo] T A
ol 8% «] FAxE Tk &8 AVIsa, AAlE 2016 4€el
o)L AL R SAAE FAaTdre FES W0

3. slol Ay wa

322 FATAF ] YA} gAjof AE= 20143 11€ 10 &lo] L A%
ol FABA HAE Foke &5 AZISATE Hrlor BRI FARAH)
Az A S AN, dol A B 23 A o
A ez FANAT TRPIAR Aldszel whe g E go] welgan B

33) Sanz, supra note 30, at 593-5%4.

34) Interim Award, supra note 10, at 146.

35) FAHAF= HAlot 7éldr7]' ECT AI3Z2E {19t o) Umz] Aol AsfiA= A E Jart
glo] A10.1= WF o H= TFA] ZUTh Final Award, supra note 24, at 497-493.

36) @lo] AuEde %i’\ FANAE AT 319 ANES YR SR3on, BAR 97
Bo 23} 2t} The Hague District Court, Judgment of 20 April 2016, C/09/477160/ HA ZA
15-1, https://www.italaw.com/sites/default/files/case-documents/italaw7258.pdf.(2018.3.31. A})
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Aol U2 21 & A7) olF 3 H< 20169 4€ 209 0]k

Aaazdo] B FHgo] WY o AR ek Ao Bl 2
= AU R, S0l AMPEAE BAlole] T ue} 2R A7 37
Ag AR E RS FPAS Yk T A% Hol APAL #Alo}
SN S7HE AR S BHAe] BAS FAAA 858 247 8
the Aol Yol gl Felgth Fs T ARe] UL e
ECTS] 2353} elAlol Sy Aole] ‘S8l de gel 4% 23

Atk TABA A= Aot Iyl BAZOE ECT| =35< S48
obgt FEo] ot AHIUAT, WAL BCTE %3] 8o 277} &
AloF SRS ol (iths olfE FEol thal Htks® o] det
A B Aol FUH (1991 Law on Foreign Investment®] A9%)olA4 34
W 2L SAREA ] RS 5 vt HASkL e o, ol Adst
T ool gAY 7 3ol Qlole FAt el ohdehs Aotk A
Ad5z(Dell wet 2A]oF =it ECT-QI Z35 Afolol FE0] JaL A
ot A< EA S| 2 Yl 5T 5 gloke Zoloh °]°ﬂ ot
2f 3 SAARI G B3 dddo] TABA R glokal BHA He2
2 A BHE 4T

shelel e slol A BAY oolE FaEF o) FAFARA
o) %3} Aol dsto] Ak

37) Nacimiento, supra note 22, at 249.

38) George A. Berman, The Yiukos Annulment: Answered and Unanswered Questions, 27 Am. Rev.
Int'l Arb. 1, 8-9 (2016).

39) Id at 9-10.
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. FASARE I} TEEte A

L BB 507 19

S0l AP &b BA AL 9 fr3is FAAES 201440 Ao}
PRE JUE ATk 509 Fefeks 2 BY BIE B do] A
AFAA @ FE B4 FYOr, AF @ W vl Wl o)L Ay
o WAZ Q5 Saggolehs WAAS 2
77 FAFASE TR R, EAE

WE A AATE ohe FABAe] St WAL Tl o
u

-

=
18
>

=
rlr
MaOW o W

| A
Aol ejotd 4= Stk A AR A A A 2 A8
doll Al&=o] o, w783 ofol] whet
S Fole TUHRL 2FIAA ML FHae| a7t Al%H
T ATk Yot BASARA ]
o2 9 711 d Bxsta 7R

A WA Gae FAAARRs Gt A os BASA R Alse
AR ASAQA =AY EollMe FAAPE e =71E iz =AHd
o &5 A7 BAAEA] fltk= mRIdS EdsiAle Zoldthe) 18
Al Bod v)amo] BEASAE Sl FAAeke] #AS AdT= 1AHe

= ol oAl FEHA A7 A= Ao e

40) Jieying Ding, Enforcement in International Investment and Trade Law: History, Assessment,
and Proposed Solutions, 47 Geo. J. Int'l L. 1137, 1146 (2016) (“[rleceiving an award is not the
end game for foreign investors; it is collecting payment through enforcement of an arbitral
award that underlies their ultimate goal”).

41) A4, "EARARLER, 2H9AL 2012, 5517,

42) B8 ICSID TA-AE I 548 918 196636 AZE ICSID ¥ 53l 750 # T Ding.
supra note 40, at 1139-1140.
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o ¥Y & Qrh Jeh} BAEA WAt FABR 52U YA bt
1 Be|se] s AXAoR T sle] Woe] Azlelch EAZAEA A
Aol FoIE sh= A HaTo] AT Ee THE FblA Aol Ao}
VFL FIL FAAE AU 252 e AL P8 T Adew »

= Zlo] HAo|The)

A AN EABARAAA St F ol 7}91 EREDER
g AR $o0 YAe 7
2% otk o9 A% FAWA oj¥E A %%Ol S A
(AAAWe wet APA o7 BHAN BR, Fa] AgAE
A5 @ A9OIE FASABA T AAR AFwoeh nio] A3

Ak

amo] FHUMAE ZAR FASARAE Y S04 Jd dAE EY
H B4R of9A o] Gte S5 ¢ AL/ E UEA] Wjbe] o F
AgAdAre] SR JyS GASHA BAsH= Bbe A AFeAe A=
Ak 7Hsd FRoRE A G ME Jed WA alAske, o
L I7PF FASA A «]f{ o)A zﬂjd—?ﬂgl 20137} Aol E Fo|st
Zolgtal HFsl ok giths A SE 4 UTha) g2 Weto 2= g =
7Vt FAAAE Eﬂ(waive Ela= R JE vjg] wolEAY AP FH S
g 7 e AYALE vE] GRS FARE Hto] A& FE JThAD )
o] ShaaHY] AFE AHE YUthe AR S AES Fall &8 d&2d

= O pu
TA= WA= v Ty FAAHoR ojd WkEe] AEd 7

fo o B 2

43) Id at 1147, Andrea K. Bjorklund, Sovereign Immunity as a Barrier to the Enforcement of
Investor-State Arbitral Awards: The Re-Politicization of International Investment Disputes,
21 Am. Rev. Int'l Arb. 211, 222 (2011); 41344, ko] &, 474,

) Id at 212.

45) Id. at 215.

46) Id. at 241.

47) Simon Greenberg, Christopher Kee, & ]. Romesh Weeramantry, International Commercial

Arbitration: An Asia-Pacific Perspective 476 (2011).

44
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ofnlE 7Pg WAHQ tAe waFe] ¢ (commercial) el AH4HE 2

3 25000 Tis) $3 e Feke ol Frke] FAWA] B A
& FARAR AhF Zo] ot T/} A BHoE A WS
o= mAA] Gherths AR WAl dolthe) mheba FAAe] Aol
F7e] YA Aol FAA ] EHo] ABBANME A §HA)
e F42 olgdow HE s, YAz 4 A ek

Hdolu o 7#elA SARAES AAT F Aeviehe EAdd #siA
FAEAE gRk AR e EAS A Qi AAkEAle] A
Tk SA710] oP) FAFAle] T/ AAl ZAIE ICSID T4 fr
A=Al 54H 993 (United Nations Commission on International Trade

Law, ©]3} ‘UNCITRAL)®] 2ol m& FAE U= o ot

b

ICSID= 1965l #1724 ICSID #eke Fall AlAI3(World Bank)2] &
2 AgEdn ICSIDe] #dd2 GAAEC] &3t 57F F shu ool
ICSID ¥ofS AAZ 7 -f-ollvt H1tk52) ®=3) ICSID A8 FHae 2
AR JAIZ FAEE SRt & = ) fAHRF o vE 7 YA
d3e] sg SATEE HAY FFS 7T ICSID ek Ald=

48) Olson, supra note 5, at 728-729.

49) Bjorklund, supra note 43, at 225 (“[t]he restrictive theory of immunity — that sovereigns are
only immune for their activities qua sovereign, and not for their activities guo commercial actor
— is fairly widely accepted and is increasingly applied to execution immunity”); 2333, <ko]
A 52,

50) Id at 225-226.

51) =A1’4d 33 9] A (International Chamber of Commerce).

52) BAARE F 3huwE ICSID #oke AZAT A-9ole 1978de] AZE ICSID Additional Facility
Rules?} #-&o) ®t}y. JCSID Additional Facility Rules, ICSID, https://icsid.worldbank.org/en/
Pages/icsiddocs/ICSID-Additional-Facility-Rules.aspx.(2018.3.31. @A)

53) Convention on the Settlement of Investment Disputes Between States and Nationals of Other

State art 52(1), Mar. 18, 1965, 17 U.S.T. 1270, 575 UN.T.S. 159 (“ICSID Rules”).

QAN ALY, 0)7]1L, FICSID TA9] FHaAzo] B3 Al 1@, FAAT A24A A5, =%

54
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o FARA WE&E T oF-5 PAIHOE A5t gl
@ AAE skl lnksd) Tl o2, ICSID sARgel gt 3
WHol ofde}l ICSID Wel dAdxE Eafo 3rhse) jv,].;gﬂi
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<Abstract>

Issues with the Recognition and Enforcement of
Investment Arbitration Awards:
As Revealed Through the Yukos Arbitration

Lee, Min-Kyu

An investment arbitration raises questions unique to it compared to
ordinary commercial arbitration cases. For instance, an investor who has
prevailed in an investment arbitration procedure must first overcome a
preliminary hurdle in the issue of sovereign immunity in order to actually
receive compensation. In this situation, what is relevant is the notion of
sovereign immunity as it is understood under the domestic laws of each
state. However, even if an investor overcomes the issue of sovereign
immunity through one of several methods which in theory could be relied
upon, the losing state could then argue that the recognition and
enforcement of the concerned investment arbitration award must be
refused in accordance with certain grounds provided by the arbitral rules
or domestic laws applicable to each investment arbitration award.
Additionally, where the New York Convention is applicable, the losing
state could seek to annul the arbitral award based on one of the grounds
provided by the New York Convention.

One example which accurately shows this problem is the so-called

“Yukos Arbitration” regarding the now defunct corporation which was
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once a Russian oil giant. With respect to this case, on April 20, 2016, the
District Court of the Hague annulled the award rendered by the tribunal of
the Yukos Arbitration that ordered the Russian Federation to pay $50
hillion to foreign investors of Yukos. The decision by the District Court of
the Hague explicitly reveals this issue with the recognition and
enforcement of investment arbitration awards. Indeed, the investors of the
concerned arbitration proceeding have yet to receive anything at all from
the Russian Federation despite having received an arbitral award for such
an astronomical amount back in 2014. Here, the decision of the District
Court of the Hague has added further uncertainty to the future and outlook
of the concerned arbitral award. At the same time, however, under the
New York Convention an arbitral award does not automatically lose its
effectiveness in another jurisdiction simply because it has been annulled at
its place of arbitration. Rather, the courts of other states are given
discretion over whether to recognize and enforce the award in accordance
with the domestic laws of the concerned state. As a matter of fact, the
investors of the Yukos Arbitration continue to seek the recognition and
enforcement of the arbitral award at hand in jurisdictions other than the
Netherlands. As such, one cannot help but become curious about how the
decision of the District Court of the Hague will be received elsewhere.
After briefly introducing and analyzing both the Yukos Arbitration and
the decision of the District Court of the Hague, as a final note this paper
questions fundamentally the process of recognizing and enforcing

investment arbitration awards under the New York Convention.

Key Word: Yukos, investment arbitration, recognition and enforcement of
arbitral awards, the New York Convention, sovereign

immunity



